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Sept enber 26, 1997

GOUDCE J. A :

[1] Dover Corporation (Canada) Limted appeals fromthe judgnent
of Lax J. issued Septenber 26, 1997. She deternined that the
plaintiff Victor Veer had been disnm ssed by Dover wi thout cause
and awar ded hi m damages equi val ent to twenty-four nonths' notice
toget her with damages for the I oss of his stock options.

Heard: April 22, 1999
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[2] The appellant raises three issues on this appeal. First, it
says that the trial judge erred in not finding cause for
dismissal. Second, it says that given the wording of his stock

option agreenents with Dover, M. Veer had no entitlenent
following his dismissal. Third, it argues that if M. Veer had
such a contractual entitlenment, the trial judge erred in her
assessnment of the danages suffered for its breach. By way of
cross-appeal the respondent seeks an increase in the twenty-four
nmont h notice peri od.

[3] For the reasons that follow | would dismss both the appeal
and the cross-appeal .

[4] WM. Veer was suspended by Dover on March 21, 1993 and

di smssed on April 27, 1993. At that point he was sixty-one
years of age and a very senior executive with Dover, having
worked there for nore than forty years.

[5] In early 1993 Dover was seeking to bring about a joint
venture that would bring it significant business opportunities in
China. Both M. Veer and Dover's president, M. WIkinson, were
involved in this endeavour. It was M. Veer's activities in
connection with this joint venture that Dover primarily relied on
in asserting that it had cause to term nate him Secondarily,
Dover relied on what it described as persistent di sobedi ence by
M. Veer during the last three years of his enploynent.

[6] The trial judge, after carefully review ng the evidence,
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concl uded that Dover had not denponstrated a pattern of

di sobedi ence in M. Veer's general conduct or in his
participation in the devel opnent of the joint venture prior to
March 18, 1993. Thereafter, until his suspension fromwork on
March 21, he sought to continue his own participation in the
joint venture contrary to M. WIKkinson's wishes. The trial

j udge concluded that this single episode of defiance and

i nsubordi nation by M. Veer did not justify his termination in
Iight of his subsequent apol ogy, his long record of faithfu
service, his position of seniority and responsibility and the
absence of any injury to Dover or to the joint venture.

[7] The appellant's prinmary challenge to this conclusion is that
the trial judge erred in failing to find a pattern of m sconduct
and in deternmining that only in the single episode after

March 18, 1993 was there insubordination. In ny viewthis
conclusion is one of fact that the trial judge was entitled to
make. The record provides an anple evidentiary basis for it.
Unl ess such a finding denonstrates pal pable and overriding error
this court will not interfere. In ny viewthis finding clearly
does not do so.

[8] The appellant al so argues that the episode of

i nsubordi nation that did occur reveal ed a fundanental defect in
M. Veer's character and justified M. WIkinson's | oss of
confidence in him either of which warranted termni nation

[9] Again the trial judge's findings of fact are a concl usive
answer. She expressly rejected the assertion that M. Veer's
conduct denonstrated a defect in his character. Moreover, she
concluded that it was an error in judgnent for M. WIkinson to
conclude that if M. Veer continued in his enploynent, it would
threaten M. WIKkinson's | eadership at Dover. These findings
follow a full review of the evidence and were, in ny view,
entirely open to the trial judge to make

[10] The appellant al so challenges the deternination of the tria
judge that M. Veer's unexercised stock options remnained
avai l abl e to be exercised during his notice period, after his
actual dismssal on April 27, 1993. She concluded that this was
permitted because of the wording of the stock option agreenents
bet ween M. Veer and Dover and further, that this wordi ng was

di stingui shable fromthat in Brock v. Matheson Group Linited et
al. (1991), 34 CC.E L. 50 (Ont. C.A).

[11] The relevant provision in each of M. Veer's stock option
agreenments reads as foll ows:

If the option holder's enploynent with the corporation

and/ or a subsidiary, as the case nay be, is ternminated for
any

reason other than set forth in paragraphs 6, 7 or 8 above,

whet her such termination be voluntary or involuntary, wthout
hi s

having fully exercised his option, the option shall be
cancel | ed

and he shall have no further rights to exercise his option or
any

part thereof and all of his rights hereunder shall termnate
as

of the effective date of such term nation. [Enphasis added]
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[12] Paragraphs 6, 7 and 8 respectively deal with the death,
retirement or incapacity of the option hol der and have no
application here.

[13] The appellant argues that the |anguage of this clause ended
M. Veer's option rights as of his dismssal on April 27, 1993,
even if that dismissal was unlawful. In this regard, it points
to the inclusion of both voluntary and involuntary termnination as
triggering events under the agreenents for the cancellation of
his stock options.

[14] | disagree. In ny view "voluntary" ternination refers to a
term nation that is consensual or initiated by the enpl oyee,
whereas "involuntary" termination is that initiated by the

enployer. |In either case, the termnmination contenplated nust, |
think, nmean termination according to |aw. Absent express
| anguage providing for it, | cannot conclude that the parties

i ntended that an unlawful term nation would trigger the end of
the enpl oyee's option rights. The agreenent should not be
presuned to have provided for unlawful triggering events.

Rat her, the parties nust be taken to have intended that the
triggering actions would conply with the law in the absence of

cl ear | anguage to the contrary. There is no such |anguage in

t hese stock option agreenents. Hence, follow ng his unlaw ul

di smissal on April 27, 1993, M. Veer had the twenty-four nonths
of reasonable notice required for his ternination to exercise the
rights under the stock option agreenents.

[15] In McDonald v. Lac Mnerals Ltd., [1987] O J. No. 1216
(HC) (QL.) Giffiths J. followed a simlar line of reasoning
and reached a sinmilar conclusion

[16] In Ryan v. Laidlaw Transportation et al. (1995), 26 OR
(3d) 97 (Ont. C. A) this court cane to the sane result. The
term nation | anguage in the stock option plan in that case read
as follows:

Each of the 10 options are conditional upon the

executive

conpl eting continuous service with the Conpany (which
i ncl udes

any of the subsidiaries), ..to the |last day of the year

i mediately following the granting date of the particul ar
option,

failing which the option becomes null and void.
[17] This court concluded that this | anguage preserved the stock
options for the enployee to the end of his notice period. It did
not extingui sh themas of the date of his wongful dism ssal
[18] The | anguage of the option agreenents in this case is
clearly different fromthat in Brock, supra. The relevant
par agraph from one option agreenent in that case is
representative

4. Upon the occurrence of any event specified in clause

10

hereof [which conmenced 'In the event of the Enpl oyee ceasing
to

be an enpl oyee or servant of the Corporation'] (except the
deat h

of the Enpl oyee) prior to October 31, 1985, the option hereby
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granted shall forthwith cease and term nate and shall be of

no
further force or effect whatsoever as to such of the Optioned
Shares in respect of which such option has not previously
been
exerci sed; provided that where the Enpl oyee is dism ssed by
t he
Cor poration, the Enpl oyee shall have 15 days fromthe date
notice

of dismissal is given in which to exercise the option herebhy
granted in respect of the Optioned Shares avail abl e as of
October 31 of the Year preceding such disnissal. [Enphasis
added]
[19] That case al so involved an enpl oyee term nated wi t hout cause
and wi thout reasonable notice. This court read the | anguage
guot ed above to provide that the date of the actual dism ssal of
t he enpl oyee was the reference point for the ending of the
enpl oyee's option rights. |In doing so, it focused on the special
| anguage in that provision of "ceasing to be an enpl oyee ...from
the date of the notice of dismissal" and "such dismssal" to
conclude that it was the day on which the enpl oyee was in fact
di smissed that nmattered, irrespective of whether that disnissa
was |awful or unlawful. Absent |anguage such as this, it seens
to ne that parties nust be presuned to contenplate triggering
action that conplies with the law. There being nothing in the
provision in this case that resenbles the | anguage in Brock, |
woul d concl ude that the respondent's rights under these option
agreenments were alive until the end of the reasonable notice
period required for his lawful term nation
[20] Finally, the appellant argues that the trial judge erred in
cal cul ating the damages for the lost stock options as of the date
of judgnent. It says that damages shoul d have been assessed as
of April 27, 1995, the end of the notice period, when M. Veer
could have mitigated his |oss by using his own funds to purchase
in the market the shares to which he woul d have been entitled
under the option agreenents. This would have cost hi m between
$261, 000 and $303,000 U.S. dollars.
[21] This argunment nust fail. It appears not to have been raised
at trial. Moreover, there is no evidence to permt the appell ant
to show, as it nust, that such action by M. Veer would be
reasonable in his circunstances as a way of minimzing his

| osses. |Indeed, given the anobunts involved, | would think quite
t he opposite is the case.
[22] As to the cross-appeal, | would not interfere with the

I ength of notice determined by the trial judge to be reasonable.
In the circunmstances of this case it is clearly within an
accept abl e range of notice. Nor do the reasons for judgment
reflect any error in principle in reaching this conclusion
[23] In sunmary, | would dismss the appeal and the cross-appeal
each with costs.

(signed) "S T Goudge JA

(signed) "I agree. Austin J.A

(signed) "I agree John Laskin JA"
RELEASED: May 19, 1999
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