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No. CA018171
Vancouver Registry

Court of Appeal for British Columbia

OGssie Syl vester

V.

Her Maj esty the Queen

REASONS FOR JUDGVENT OF
THE HONOURABLE MR, JUSTI CE LAMBERT

When M. Sylvester was dism ssed from his enploynent he was
disabled from working and was receiving benefits wunder the
disability plans which forned a part of his enploynment package.
Thi s appeal involves questions about the term nation of enpl oynent

of an enpl oyee who is receiving disability benefits.

This appeal was heard immediately after the hearing of the
appeal in Datardinav. Royal Trust Corporation of Canada because the two cases
rai sed sone simlar issues. The judgnents of the Court on the two
appeal s and on Bohun v. Similco Mines Ltd., which also raises a simlar

i ssue, are to be handed down at the sane tine.

The Facts

The plaintiff was enployed for nineteen years by the
Provincial Ctown. He is a professional administrator with post-

secondary qualifications in that field. For the last thirteen
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years of his service with the Crown he held the position of
Director of Private Training Institutions under the Mnistry of
Labour and latterly under the Mnistry of Advanced Educati on,
Training and Technol ogy. H's salary at the conclusion of his

enpl oynent was $61, 260 each year. He was then 55 years ol d.

On 1 June, 1992 the plaintiff becane unable to work because of
illness. The illness was treated by a physician and had
sufficiently responded to treatnent by 31 Decenber, 1993 that the
plaintiff would then have been able to resume work if he had had
any work to resune. But he did not. On 23 July, 1992 he was sent
a letter informing himthat his position wuld "becone surplus to
the Mnistry's requirenents on August 31, 1992." He was told that
he woul d start a paid notice period on 1 Septenber, 1992 and that
he woul d be eligible for short-termdisability paynents under the
Short TermlIllness and Injury Plan (STIIP) and, if his disability
continued, then to long-term disability paynents under the Long
Term Disability plan (LTD). Meanwhile his notice period would be

running. The letter was in these terns:

This will advise that your position with the Mnistry of
Advanced Education, Training and Technol ogy will becone
surplus to the Mnistry's requirenents on August 31,
1992. This redundancy arises from operational changes
within the Mnistry and is not a reflection of the
qual ity of your service to the Governnent of the Province
of British Col unbia. As a result of your position's
redundancy, you will be offered a severance settl enent
package.
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Wil e you remain under a physician's care and eligible
for Short Termlllness and Injury Plan (STIIP) benefits,
you will continue to be paid at 75%of your salary |evel
as per the STIIP plan provisions. During this paid
notice period comencing Septenber 1, 1992, and
continuing for the period you are on STII P benefits, the
Province will top up the STIIP plan provisions to 100% of
your salary level. This period of paid notice will then
be deducted fromthe final severance settlenment that is
agreed upon.

Shoul d you be accepted on Long TermDi sability (LTD), you
woul d receive the benefit payable under that plan and,
again, the Province will top up the LTD pl an provision to
100% of your salary level. This further period of paid
notice will also be deducted from the final severance
settlenent that is agreed upon. Should you continue to
be eligible for LTD benefits after the expiration of your
noti ce period, then these benefits will continue to be
paid in accordance with the Long Term Disability (LTD)
provi sions. The enployer top up woul d be di sconti nued at
that tine.

When you cone off of STIIP or LTD, the balance of the
severance settlenent, if any, will be available to you as
a lunp sum paynent or as part of paid absence prior to
retirement (or some mix as you prefer).

Appendi x Ato the I etter contained options about use of sick | eave

credits and retirenent on pension. It contained this paragraph:

Your proposed total severance notice periodis equival ent

to 12.5 nonths. As noted in your letter fromthe Deputy

M nister, any period of Short Term Illness and Injury

(STIIP) and Long TermDisability (LTD) benefits wll be

deducted fromthis total notice period.

So it is clear that the Crown proposed a total notice period
of 12.5 nonths running from1 Septenber, 1992 or 13.75 nonths from
the date when the notice of term nal redundancy was given. It was

contenplated that iif the plaintiff was still on long-term
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disability at the expiration of the proposed notice period then the
topping up to 100% of salary of the anobunt payable under the Long
TermDisability plan woul d be di sconti nued. In short, the short-
term and then long-term disability periods were to run
consecutively, as the plans contenplate, and the notice period was
to run concurrently with them But each of those periods would
expire in accordance with the applicable contractual provision

And the disability periods would count as all or part of the notice

period for the purposes of conpensation cal cul ation.

There is no dispute about whether the dismssal of M.
Syl vester was for cause. It was not. And there is no dispute
about whether M. Sylvester was totally disabled fromwork between

1 January, 1992 and 31 Decenber, 1993. He was.

The Proceedi ngs

M. Sylvester considered that he had not been accorded his
l egal rights. On 15 February, 1993 he began proceedi ngs for breach
of his contract of enploynent and for failure to pay himhis public
service benefits. In the original action he also clained danages
for nmental distress and punitive damages. He said that 24 nonths
notice was the proper notice period under his contract of
enpl oynent . He said further that he was entitled to enpl oynent

benefits including salary for the full notice period and al so t hat
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he was entitled to paynent under the Short TermDi sability plan for
the first seven nonths of his disability, until 31 Decenber, 1992,
and paynent under the Long TermDisability plan for the full twelve
nont hs of 1993 until he was fit to return to work right after 31

December, 1993.

The plaintiff applied for judgnment on the basis of a sunmary
trial under Rule 18A. At the hearing before the Chanbers judge the
claims of the plaintiff for danmages for nental distress and for
puni tive damages were abandoned. The Crown in turn abandoned its
argunent about mtigation. That |eft argunents about the | ength of
the notice period under the inplied term in the contract of
enpl oynent about gi vi ng reasonabl e notice of term nation; about the
entitlement to short-termand | ong-termdisability benefits; about
setting the period of disability entitlenent of f agai nst the notice
period or agai nst danages for breach of the notice provision; and

about entitlenent to | oss of pension benefits.

The Chanbers judge decided that the appropriate |ength of
noti ce under the contract of enploynent was fifteen nonths. He
decided that the long-termdisability plan never canme into effect
for the plaintiff because he was term nated before it coul d engage
in accordance with its terns, specifically clause 2.08. He decided
that it would be wongful double conpensation to allow the

plaintiff conpensation for wongful dismssal nmeasured by the
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peri od of reasonable notice and also to allow any conpensation for
short-termdisability over the same period. In reaching the |atter
conclusion the Chanbers judge considered he should apply the
deci sion of the Supreme Court of Canada in Ratychv.Bloomer, [1990] 1
S.C.R 940 and other tort decisions. He also considered he should
apply the decision of the British Col unbia Suprene Court in Princev.
TheT. Eaton Co. Limited (1991), 34 C.C. E. L. 228 which, though a w ongfu

di sm ssal case, relied on the tort decisions to deny conpensati on
under two different headings for two different wongs under two
different contractual terns in the enploynent package. The
Chanbers judge also decided that if the plaintiff were to make
pensi on contributions with respect to the notice period then the
Crown would match them as conceded by counsel for the Crown.
Finally, though the Chanbers judge had set a notice period of
fifteen nonths and had gi ven reasons whi ch, when i ncorporated into
a formal judgnent, awarded damages of $76,575.00, subject to a
deduction for short-termdisability paynents of $19, 285. 85, | eavi ng
a net anount payabl e by the Crown of $57,289. 15, the Chanbers judge
di sm ssed the summary j udgnment application. In short suppl enentary
reasons, delivered after receiving subm ssions on costs, the
Chanbers judge repeated that he had di snm ssed the sumrmary judgnent
application and on the basis of that di sm ssal he awarded t he Crown

costs against the plaintiff.
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10.

11.

12.

The plaintiff has brought this appeal fromthe judgnent of the

Chanbers j udge.

The I nportant Distinction Between Danages in Tort and in Contract

Danages in tort are designed to put the plaintiff in the
position he or she woul d have been in if the tort had not occurred.
No better, no worse. |If the loss is not suffered it wll not be
conpensated for. So there should be no doubl e conpensati on and t he
plaintiff should not receive a wndfall profit from being the
victimof atort. There are exceptions with respect to subrogation
clainms, indemity provisions under contracts funded in whole or in
part by the plaintiff, and punitive damages. The principles are
set out in the decisions of the Suprenme Court of Canada in Ratychv.
Bloomer, [1990] 1 S.C.R 940 and Cunninghamv. Whedler, [1994] 1 S.C. R

359.

Damages in contract, on the other hand, are designed to give
the plaintiff what he or she contracted for. If the plaintiff
contracted for conpensation in excess of the | oss actually suffered
if a particular |oss occurred, then that is what the plaintiff is
entitled to receive. The plaintiff is to be put into the position
that he or she would have been in if the contract had been

per f or med.
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13.

14.

15.

16.

So the tort cases are not directly applicable to damages for
breach of contract. The question in contract cases is: Wat were

the terns of the contract or contracts?

In this case the logical way to tackle the issues is to start
with the disability plans, of which the Long Term Di sability plan
is statutory, and go on from there to the danmages for w ongful

di sm ssal

The Short Term Disability Pl an

The plaintiff went on to the Short Term Illness and Injury
Pl an when he becane unable to perform his work because of illness

on 1 June, 1992.

The Short Term Illness and Injury Plan is a part of the
Crown' s "Personnel Managenent Policies and Procedures”. It is not
an enactment, and its force is not derived from a specific
provision in a statute but rather froma policy directive under the
general schene establishing the public service. The provisions of
the Short TermlIllness and Injury Plan which are relevant in this

case are these:

2. Short Term Pl an Benefit

a) In the event an enployee is unable to work because
of illness or injury he/she will be entitled to a
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benefit of 75 percent of pay for a period not to
exceed seven nmonths from date of absence, (Short
Term Pl an Peri od).

b) The 75 percent benefit my be supplenented in
quarter day increnents by the use of the follow ng
i n descendi ng order:

i) supplenental sick benefit (excluded enpl oyees
only);

ii) accunulated sick |eave credit under the old
sick | eave pl an;

i1i) conpensatory time off (CTO;

iv) banked earned tinme off (ETO, excepting where
scheduled in a shift schedul e;

V) optional selection of benefit provisions (OSB)
and overtine, shift work and  standby
provisions (OSS) (Professional Enpl oyees’
Associ ation only);

vi) Executive Benefit Plan (EBP) banked ti ne;

vii) vacation entitlenent.

10. Benefits Upon Lay-Of or Separation

a) Subject to subsections (b) and (c) below,
requl ar enployees who have conpleted three
months of service and who are receiving
benefits pursuant to sections 1(c), 1(d), or 2
shall continue to receive such benefits upon
| ay-of f or separation until the term nation of
the illness or until the maxinum benefit
entitl enent has been granted, whichever cones
first, if the notice of |ay-off or separation
is given after the commencenent of the ill ness
for which benefits are being paid.

(my enphasi s)

| do not understand that the Crown di sputes that M. Syl vester
was entitled to the short-term disability benefit for the seven

nonth period set out in para. (a) of s.2. The anount woul d be 75%

1995 CanLll 822 (BC CA)



18.

19.

20.

of pay suppl enented by any of the supplenents that were avail abl e
to M. Sylvester in accordance with para.(b) of s.2. It is not
necessary to deal with the neaning of "lay-off or separation” in

s. 10.

The plan entitlement woul d have extended this benefit to M.

Syl vester from1 June, 1992 until 31 Decenber, 1992.

The Long Term Di sability Pl an

This plan is established under the PublicServiceBenefit Plan Act, the
Long Term Disability Plan Regulations and Schedul e A t o t he Regulations whi ch is
entitled "Long TermDisability Plan". The plan is described as a

contract but is given statutory force.

The rel evant provisions are these:

Long Term Di sability benefit

2.02 (a) If an enployee, while covered under this
Plan, becones totally disabled as a
result of an accident or a sickness,
then, after the enpl oyee has been totally
di sabled for a period as set out in the
applicable Short TermIllness and Injury
Plan, including periods approved under
the Recurring Disability section of the
applicable Short TermIllness and Injury
Plan, the enployee shall be eligible to
receive a nonthly benefit as foll ows:
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(d)

(i) while the enployee has a sick bank
bal ance to be used on a day-for-day
basis, full nonthly earnings wll

continue until the sick bank is
exhaust ed, and section 2.06 will not
apply, and

(1i) when an enployee has no sick bank
or after it is exhausted, the
enpl oyee shall receive a nonthly
benefit equal to the sum of:

(D) 68.3% of the first $2 400 of
nont hl y earni ngs and 50% of the
nont hly earni ngs above $2 400
wher e t he enpl oyee i s descri bed
in section (a) (iv), ...

The Long Term Disability Plan paynent
will be made as long as an enpl oyee
remains totally disabled in accordance
with section 2.03, and will cease on the
date the enpl oyee recovers, or at the end
of the nonth in which the enployee
reaches age 65, or resigns or dies,
whi chever occurs first.

Cessation of Benefits

2.08 (a)

An _enpl oyee shall cease to be eligible
for benefits of this Plan at the earli est
of the foll owi ng dates:

(1) at the end of the nonth in which the
enpl oyee reaches his or her 65th
bi rt hday, (60th bi rt hday for
firefighters and correctional centre
enpl oyees as specified in their
terns and condi tions of enpl oynent).
A person described in section (e),
(f), (i)or (j) of Schedule B shal
cease to be covered by this Plan on
the date that is 6 nonths prior to
his or her 65th birthday (7 nonths
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21.

for persons described in sections
(c) and (d);

(ii) on the date of commencenent of paid
absence prior to retirenent;

(iti)on the date of termnation of
enpl oynment with the enpl oyer.

(c) Cessation of active enploynent as a
requl ar enployee shall be considered
term nation of enploynent except when an
enployee is on authorized |eave of
absence with or w thout pay.

(my enphasi s)

Cl ause 2.02(d) nmust be read together with clause 2.08(a) (iii).
They nust both be interpreted in the |light of the purpose of a long
term disability plan, nanmely, to provide incone security to
di sabl ed enpl oyees for what would have been their full working
lives. In that context it is ny opinion that an enployee who is
eligible to start to receive benefits and who is totally disabl ed
is entitled to continue to receive benefits until the enployee
recovers, resigns, dies, or reaches age 65, whichever occurs first.
The enpl oyer can not put an end to those benefits by term nating
the enploynment. C ause 2.08(a)(iii) does not deal with the receipt
of benefits but with eligibility to start receiving benefits. The
termnation of enploynent referred to in that clause nust be
interpreted as a lawful termnation, at the expiry of a |aw ul

notice period, and can not include an unlawful term nation.
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22.

23.

Accordingly, if an enpl oyee becones di sabl ed during the running of
a period equal to the period of |awful notice of term nation, the
date of termnation, for the purposes of clause 2.08(a)(iii), wll
be the end of the notice period and the enployee will have becone
di sabled within the period of eligibility and will remain entitled
to benefits until he or she recovers, resigns, dies, or reaches age

65, whi chever occurs first.

M. Sylvester becane eligible for long term disability
benefits at the end of his entitlenment to short term disability
benefits, that is, on 1 January, 1993. That date is before the end
of any lawful notice period and accordingly M. Sylvester was
entitled to benefits under the long termdisability plan until the

date of his recovery, nanely, 31 Decenber, 1993.

Dism ssal During Disability

What seens to ne to be the central question in this appeal is
whet her, under M. Sylvester's contract of enploynment with the
Provincial Crown, the Crown was free to dismss M. Sylvester, on
gi ving hi mreasonabl e notice, during the period when he was unabl e
to work through disability and was receiving benefits under the
Short Term Illness and Injury Plan and then under the Long Term

Disability Plan.
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24.

25.

Does the fact that the Long TermDisability Plan refers to the
persons receiving benefits as "enpl oyees”, coupled with the fact
t hat the benefits nust continue until recovery, resignation, death
or retirement at age 65, nean that a person receiving benefits
under that plan nust continue to be an enployee and can not be
term nated as an enployee? An argunment can be nmade that such a
termshould be inplied in the contract of enploynent. However, the
rule for inplying terns in contracts is that the term nust be one
which the parties would clearly have agreed to if it had been
poi nted out to themthat they had forgotten it, and if the termis
one which is required in order to give the contract practica
efficacy. I do not think a term that an enployee receiving
di sability paynents can not be term nated as an enpl oyee is such a
term (I leave aside as a special case the situation where an
enpl oyee on disability is termnated for failure to report for
work. It is not necessary to decide that question in this case.)
O course, if an enployee is termnated while the enployee is
receiving disability paynents then under the plans in this case the
di sability paynments woul d not cease when the enpl oynent cane to an

end.

It is my opinion that in this case the Crown was entitled to
dismss M. Sylvester on giving him reasonable notice of
termnation in accordance with the inplied termto that effect in

the contract of enploynent, notw thstanding that he was disabled
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26.

27.

28.

fromwor ki ng and was receiving benefits under the disability plans

when the notice of term nation was given

The Period of Reasonable Notice for a Person Under a Disability

If an enployee is under a disability which prevents that
enpl oyee from working, then the enployee can not work out the
notice period in accordance with the classic conception of the
inplied termfor reasonable notice in the contract of enploynent.
If the enployer, nonetheless, decides to give notice to the
enpl oyee while the enployee is disabled from working, the notice
nmust still be reasonabl e, but the enpl oyee is necessarily precl uded
from working, at least until he or she recovers at a tinme within

t he notice peri od.

So the question is whether the fact that the enployee is
receiving disability paynents, either paid directly by the enpl oyer
or paid by an Insurer on the basis of prem uns paid by the enpl oyer
al one or by the enployer and enpl oyee together, should have any
ef fect on the anobunt payabl e by the enpl oyer to the enpl oyee under

the inplied notice provision in the basic contract of enploynent.

In nmy opinion it should not. The enployer and the enpl oyee
have contracted for salary or wages to be paid for enploynent

services. That should properly be regarded as the basic contract
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29.

of enploynent. It can be term nated on reasonable notice. If the
enpl oyer decides to termnate the enployee at a tinme when the
enpl oyee is disabled from working that does not affect the
enpl oyer' s obligation to pay the enpl oyee at the enpl oyee's rate of

pay for the notice period.

The fact that the enployee is receiving benefits under a
di sability plan should not, in my opinion, have any effect on the
| ength of the period of reasonable notice or the paynent to the
enpl oyee of his or her regular rate of pay throughout the notice
period. | think that froma | egal perspective the disability plan
should be viewed as a contract that is distinct from the basic
contract of enploynent, but |ike the basic contract of enploynent
formng a part of the total enpl oynent package. It is true that if
an enployee is able to work, the enployee would not receive
disability benefits, and if the enployee is receiving disability
benefits while continuing as a regul ar enpl oyee, then the enpl oyee
woul d not also be receiving wages or salary. So in the usual
ci rcunstances of continuing enploynent, no enployee would be
recei ving both wages or salary and disability benefits with respect
to the sane period. Either the basic contract of enploynent is
controlling the mutual obligations of the enpl oyer and enpl oyee, or
the disability plan is controlling those obligations, but both are
not operating at once. But the inter-relationship of those two

di stinct contractual obligations changes when notice of term nation
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30.

is given. In ny opinion both contracts then operate together and
both nust be conplied wth. And if the enployer breaks the
obl i gati ons under one or other of those contracts, or both, then
damages can be assessed under the broken contract or the broken

contracts.

| have reached ny concl usion after considering the alternative
approach. Under that approach the notice period would start to run
when notice is given and the paynent of disability benefits during
the notice period would operate as a di scharge of the enployer's
obligations to pay salary or wages in the notice period. Under
t hat approach the purpose of notice, nanely to give the enpl oyee an
opportunity to look for other enploynent at a tine when the
enpl oyee is able to give a comm tment about when he or she woul d be
able to start the new enploynment, is defeated. This approach was
adopted in principle by M. Justice Finlayson, in dissent, in McKay
v. Camco Inc. (1986), 53 O R (2d) 257, 11 C. C E. L. 256; by the New
Brunswi ck Court of Appeal in Burseyv.AcadiaMotorsLtd. (1982), 35 N.B. R
(2d) 587; 88 A.P.R 587; by the Al berta Court of Appeal in Samiv.
Greyfriar Developments Ltd., [1985] 4 WWR 463; 7 C.C.E. L. 80; and 17
D.L.R (4th) 186; and by the Suprenme Court of British Colunbia in
Princev. The Eaton Co. Limited (1991), 34 C.C.E. L. 228.
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The approach | woul d adopt is the one taken by the majority of
the Ontario Court of Appeal, M. Justice Blair and M. Justice

Thor son, in McKayv.Camcolnc. M. Justice Blair said this, at p.269:

Whi | e t he appel | ant was recei vi ng paynent s under the
short-term disability plan, he was prevented by
disability fromseeki ng or accepting enpl oynent. Before
his disability occurred and after it term nated, he
sought and eventually found enploynment and in this
period, he did not receive any disability paynments. H's
rights to disability paynments and to damages for breach
of contract arose at different tines, served different
pur poses and were based on different legal rights. They
cannot be set off against each other. If disability
paynents were deductible from damages for the wongfu
dismssal, the right of the appellant to reasonable
notice would be conpletely frustrated because he could
not have exercised it to search for enploynent while he
was di sabl ed.

(my enphasi s)

| consider that M. Justice Blair's approach is the one that is
nost closely in accord with legal principles. The right to notice,

and to paynent in lieu of notice if the notice period can not be
worked out, are distinct and separate rights stenmng from
di fferent sources and both nust be observed and conplied with by
t he enpl oyer who gives notice which covers a period which is al so
covered, in whole or in part, by a period of disability. That was
al so t he approach taken by M. Justice Fraser, at trial, in Datardina
v. Royal Trust (1994), 85 B.C.L.R (2d) 214; [1994] 2 WWR 176; and

(1993), 49 C.C.E.L. 255. The appeal fromthat decision is to be
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33.

di sm ssed by judgnment to be delivered at the sanme tinme as judgnment

in this appeal.

However, | woul d nake one variation fromthe concept enbodied
in the order in McKayv.Camcolnc. In that case, in working out the

terms of the order, M. Justice Blair said this, at p.271

| expect that the parties by agreenent will be able
to deternmine the damages to which the appellant is
entitled but | may be spoken to if any difficulty ari ses.
The notice period of 5-1/2 nonths includes the period
from the notice of dismssal on June 6, 1980 to the
appellant's injury on June 22, 1980, interrupted by the
period from June 22 to Decenber 22, 1980, when he
received di sability paynents and resuni ng on Decenber 22,
1980, wuntil the term of 5-1/2 nonths expired. The
respondent would be entitled to credit for salary paid
fromJune 6 to June 22, 1980, and the damages woul d be
reduced by the appellant's incone from ot her enpl oynent
in which he was engaged for some tinme in February 1980.

That concept enbodies a linear approach to the assessnent of
damages on the basis that the enpl oyee cannot be in recei pt of both

paynent in lieu of notice and disability benefits with respect to

the sane tinme period.

However, the concept creates a nunber of problens and is not
either required by or consistent with the view that paynents for
the notice period and disability benefits are entirely different
contractual rights stemring from entirely different contractua

sources. The nost significant problemflows fromthe fact that the
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disability period mght well run for a nunber of years. If the
notice period nust followthe end of the disability period then the
factors that relate to the assessnent of the availability of other
enpl oynment coul d not be assessed at the ti ne when notice was gi ven.
Nor could mtigation or the possibility of mtigation through
obt ai ni ng ot her enpl oynent be taken into account. | think that the
mtigation arising fromother enploynent in February 1981 whi ch was
taken into account in McKayv.Camcolnc. represents a strange result
when notice of dismssal was given on 6 June, 1980 and the period

of reasonabl e notice was considered to be 5-1/2 nont hs.

So | would follow the course of treating the entitlenment to
disability benefits and the entitlenent to notice or pay in lieu of
notice as entirely separate rights, both of which were separately
contracted for. |If either of those rights is denied by breach of
the relevant contract then damages for the breach should be
assessed in the usual way, nanmely by cal cul ating the anount that is
required to put the enployee in the sanme position as she or he
woul d have been in if the contract had been perforned. In the
result, the enployee is able to use the paynent for the notice
period to look for other work, by saving that noney and living on
the disability benefits until the enpl oyee recovers, and t hen using
t he saved funds for support during the effective period of search

for other work. So that result is consistent with the purposes of
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both the disability benefits and the paynent of wages or salary in

lieu of notice for the notice period.

Reasonabl e Notice in the Present Case

M. Sylvester was 55 years old when he was given notice of
term nati on. Hs salary was $61, 260. He had successfully
conpl et ed an extensi ve post-secondary educati on whi ch qualified him
for his position. He had been enpl oyed by the Provincial Crown for
ni neteen years, the last thirteen of which were in the inportant

managenent position which was |ater declared to be redundant.

Having regard to the fact that M. Sylvester is to receive
disability benefits as well as damages for breach of the inplied
termfor reasonable notice in the basic contract of enploynent, |
do not think it is appropriate to nodify, either by extension or
contraction, the notice period to which he woul d have been entitled

had he been fit and well when the notice of term nation was given.

Having regard to the very great difficulties that nust be
experi enced by sonmeone with M. Sylvester's skills and training in
seeking other enploynent at age 55, | think that the damages
assessed by the trial judge, based on a notice period of fifteen
nmont hs, were below the appropriate range. | would substitute

damages based on a period of twenty nonths.

1995 CanLll 822 (BC CA)



38.

39.

40.

For the purposes of assessing the loss of fringe benefits,
that period should be regarded as running from23 July, 1992, the

date when notice of term nation was given

Pensi on Contri buti ons

M. Sylvester spent the period from 1 June, 1992 until 31
Decenber, 1992 under the Short Termlllness and Injury Plan. The
material that was presented to us does not contain any provision
for what is to happen about pension contributions in that period.
The practice, presumably, is either that the enployee pays his
usual contributions and the enployer pays its usual contribution,
as if the enployee were actually at work, calculated on the basis
of the salary payable while the enployee was at work, or
alternatively, that the enpl oyer pays both its own contribution and
the enpl oyee contribution. M. Sylvester should be given the
benefit of the usual practice and the period should be regarded as

pensi onabl e servi ce.

M. Sylvester went on the Long Term Disability Plan on 1
January, 1993 and was on the plan until 31 Decenber, 1993. Section
2.02(g) of the plan reads in this way:

(g) Wien an enployee is in receipt of the benefit
described in section 2.02(a)(ii), contributions
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required for benefit plans in section 2.02(e) and
contributions for superannuation will be waived by
t he enpl oyer.

(my enphasi s)

The benefit of that provision should, of course, be extended to M.
Syl vester. For that period the Crown should make the enpl oyee
contributions if that is the usual practice. In any case M.
Syl vester need not nake themand that period should be regarded as

pensi onabl e servi ce.

So pension contributions will be dealt with under the terns of
the disability plans for the period from 23 July 1992 to 31
Decenber, 1993. The damages to which M. Sylvester is entitled for
breach of the inplied termfor reasonable notice in his contract of
enploynment, as far as they relate to that period, should not
reflect any deduction for enployee contributions to the pension
plan nor any increnent for the enployer contributions to the
pension plan. In so far as the damages relate to the period from
1 January, 1994 to 23 March, 1994 they shoul d i ncl ude an anmount for
| oss of pension benefits. Since that periodis conparatively short
an actuarial valuation should not be required. An anount
representing the value of the notional enployer contributions with
respect to that period should sinply be added in the cal cul ati on of

damages. Al ternatively, if M. Sylvester nmakes the enployee
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contributions for this period, then the period could be regarded as

pensi onabl e servi ce.

Di sposition

| would allow the appeal. M. Sylvester should receive
conpensation for his dismssal in accordance with the terns of his
contract of enploynment and enpl oynent benefit package, including:
short termdisability benefits under the Short TermDi sability Plan
from 1 June, 1992 to 31 Decenber, 1992; long term disability
benefits under the Long TermDisability Plan from 1 January, 1993
to 31 Decenber, 1993; and damages for breach of the inplied term
for reasonable notice of termnation in the basic contract of
enpl oynent, reflecting the loss of salary and the |oss of fringe
benefits for a period of twenty nonths from23 July, 1992. |If the
parti es cannot agree on the anounts then an application should be
made to the Suprenme Court of British Colunbia, to which I would

refer any questions relating to the cal cul ati ons.

S
2]
—
/2]

It is unnecessary to consider whether the Chanbers judge's
order with respect to costs was a proper order in relation to his

di sposition of the summary trial under Rule 18A.
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| would order that the plaintiff is entitled to his costs in

this Court and in the Court bel ow.

agr ee:

agr ee:

"The Honourable M.

"The Honourable M.

"The Honourable M. Justice Lanbert"

Justice Cumm ng"

Justice Hollinrake"
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