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[1] On March 11, 2002, the Town of Creston (“Creston”)

term nated the enpl oynent of Jerone A Reglin (“M. Reglin”)

wi thout cause. M. Reglin filed this petition on March 9,
2004 (anended April 2, 2004) asking for relief pursuant to s.
2 of the Judicial Review Procedure Act, R S.B.C. 1996, c. 241
in the nature of certiorari. He seeks to quash council’s
deci si on because he clains he was entitled to a hearing before

term nati on, which he did not receive.

[2] Creston opposes the petition, primarily on the basis that

it was filed too | ate.

[3] The follow ng sections of the Judicial Review Procedure

Act are of inportance:

2 (1) An application for judicial reviewis an
originating application and nmust be brought by
petition.

11 An application for judicial reviewis not barred
by passage of tine unless

(a) an enactnent otherw se provides, and

(b) the court considers that substantial prejudice or
hardship will result to any other person affected by
reason of del ay.

[4] Section 285 of the Local Governnent Act, R S.B.C. 1996,

c. 323, provides:
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Al'l actions against a nunicipality for the unl aw ul
doi ng of anything that

(a) is purported to have been done by the nunicipality
under the powers conferred by an Act, and

(b) m ght have been | awfully done by the municipality
if acting in the manner established by |aw,

must be commenced within 6 nonths after the cause of
action first arose, or within a further period
desi gnated by the council in a particular case, but
not afterwards.

[5] | note, as well, that Rule 2(3) of the Rules of Court

provi des:

The court shall not wholly set aside a proceeding on

the ground that it was required to be commenced by

an originating process other than the one enpl oyed.
[6] Following his termnation, M. Reglin comenced action
no. 12447 against Creston, its former mayor M. Donal d Leben
(“M. Leben”), and its adm nistrator M. WIliamF. Hutchinson
(“M. Hutchinson”). He commenced that action on July 31,
2002, well within the six-nmonth tine limt mandated by the
Local Government Act. |In the statenent of clai macconpanying
that wit of summons, M. Reglin asked for sonme of the sane
relief outlined in this petition based on the sanme grounds.
That is, he asked to be reinstated as treasurer of Creston (an
unusual request since he had | ast occupied the position of
treasurer on May 14, 2001, after which he had been pronoted to

Director of Financial Services, the position he held when his
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enpl oynment was ternminated). However, in that action, M.
Reglin did not specifically request that the decision to
term nate his enploynent be quashed because of a failure to

provide himwi th a hearing, nor did he ask for a hearing.

[7] | understand that M. Reglin filed this petition after
his counsel received notice of Creston’s application to have
action no. 12447 dism ssed by way of summary trial under Rule
18A. It strikes nme that if counsel for M. Reglin was alerted
at that tine that M. Reglin should properly have cast his
request for reinstatenment by way of petition under the
Judi ci al Revi ew Procedure Act, then the proper course of
action woul d have been to apply to cure the technical defect
in the wit of summons and statenent of claim This could
have been done either by having it stand as a petition inits
entirety or, given that M. Reglin advanced other clains as
wel |, nore probably by having only that portion of the claim

essentially seeking judicial review stand as a petition.

[8] O course, on such an application, it would have been
open to Creston to dispute that the relief M. Reglin sought
in the statenment of claimwas, in fact, in the nature of the
relief sought in this petition, nanely that of judicial

revi ew
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[9] However, that application did not occur. Neither counse
provided ne with authority indicating a power to go behind a
limtation provision in a statute and retroactively validate
an action started after the expiry of the limtation period.

O course, as | have noted above, to order that an action
conmmenced within a limtation period proceed in proper formso
as to avoid the defendant capitalizing on a nmere technicality

is quite another matter.

[10] In these circunstances, therefore, | dismss the petition
on the basis that it was not commenced within the limtation
period contained in s. 285 of the Local Governnment Act.

Creston is entitled to its costs on Scal e 3.

“T.J. Melnick, J.”
The Honourable M. Justice T.J. Ml nick
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